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the creation of a nuisance in its streets. People v. Harris, 203 111. 272, 67 
N. E. 785; Commonwealth v. Morrison, 197 Mass. 199, 83 N. E. 415. There is 
some contrary authority which seems to allow the authorization of street 
obstructions which are public conveniences. Wallace v. Canandaigua, 117 
N. Y. Supp. 912; Savage v. Salem, 23 Ore. 381, 31 Pac. 832. But these de- 
cisions are not consonant with the settled rule which requires strict construction 
of charters and statutes as to municipal powers. See 1 McQuillin, Munic- 
ipal Corporations, § 353. Sounder principles have led to the denial of the 
right to authorize such public conveniences as hitching posts, a band stand, a 
voting booth, and an electric lighting plant. Lacey v. Oskaloosa, supra; Atter- 
bury v. West, 139 Mo. App. 180, 122 S. W. 1106; Haberlil v. Boston, 190 Mass. 
358, 76 N. E. 907; Mcllhinny v. Trenton, 148 Mich. 380, 111 N. W. 1083. On 
the same grounds, the right to authorize the erection of lunch, fruit, and news 
stands has been specifically denied. Costello v. State, 108 Ala. 45, 18 So. 820; 
Pagames v. Chicago, in 111. App. 590. See People ex rel. Pumpyansky v. 
Keating, 168 N. Y. 390, 61 N. E. 637. 

Rule against Perpetuities — Option to Purchase Fee — Validity in 
Equity and at Law. — A contract provided, inter alia, that the V. M. Co., 
would at any time within 25 years at the option of H or his assigns convey a cer- 
tain plot of land upon the payment of a fixed sum. The assignee of H, the 
plaintiff corporation, chose to exercise the option, but the defendant corpora- 
tion, successor to the V. M. Co., refused to convey. The plaintiff seeks alter- 
natively specific performance in equity, or damages at law for breach of con- 
tract. Held, that no relief can be granted. Eastman Marble Co. v. Vermont 
Marble Co., 128 N. E. 177 (Mass.). 

The option is, by the better view, unenforceable in equity. London & South 
Western R. Co. v. Gomm, 20 Ch. D. 562 ; Winsor v. Mills, 157 Mass. 362, 32 N.E. 
352. Contra, Hollander v.. Central Metal & Supply Co., 109 Md. 131, 71 Atl. 
442. Upon the question whether the contract is void at law so that damages 
cannot be recovered, the court is confessedly at variance with the only other 
direct authority upon the precise point. See Worthing Corp. v. Heather, [1906] 
2 Ch. 532. Tending to support the English result are the decisions that the 
rule against perpetuities does not apply to contracts but merely to limitations 
upon property. Walsh v. Sec. of State for India, 10 H. L. C. 367. See Gray, 
Rule against Perpetuities, 3 ed., §§ 329-330 c. On the other hand, it is 
argued, as in the principal case, that there is a general policy against restraints 
upon alienation, of which the rule against perpetuities is merely one mani- 
festation. And it is contended that any contract infringing this policy is en- 
tirely analogous to a contract against public morals. See 20 Harv. L. Rev. 
240; 51 Sol. J. R. 648; 51 id., 669. The force of this argument must be con- 
ceded. Yet it is questionable whether the policy is strong enough to justify 
an extension of a property rule to the law of contracts. Moreover, arguments 
based upon a general policy are bound to interfere with the certainty in appli- 
cation of fixed rules, which is desirable in property law. 

Statute op Frauds — Promise to Answer por Debt, Default or Mis- 
carriage op Another — Consideration Moving Directly to the Prom- 
issor. — The defendant was the owner of a house upon which the plaintiff had 
a lien for wages due from a contractor. The defendant orally promised the 
plaintiff that if the latter did not enforce the lien, he would pay the plaintiff the 
wages due. Held, that the promise was not within the Statute of Frauds. 
Bova v. Scorpio, no Atl. 417 (R. I.). 

The principal case is one in which most courts would hold that the surrender 
of security to a new promissor by the creditor prevents the promise from falling 
within the Statute of Frauds. Johnson v. Huffaker, 99 Kan. 466, 162 Pac. 1 150; 
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Landis v. Royer, 59 Pa. 95. These cases have formed the basis of a wider rule 
in some jurisdictions that excepts from the operation of the statute oral promises 
to pay the debt of another, if the new consideration is beneficial to the promissor 
and desired by him for some business reason. Washington Printing Co. v. 
Osner, 99 Wash. 537, 169 Pac. 988. See 1 Williston, Contracts, § 472. In 
either form, the doctrine is the result of judicial legislation. See Davis v. 
Patrick, 141 U. S. 479, 488. It has been pointed out that the question is solely 
whether it is intended to make the obligation primary or secondary. See 
McCord v. Edward Hines Lumber Co., 124 Wis. 509, 513, 102 N. W. 334, 335. 
See 4 Harv. L. Rev. 290. And with equal force, the criticism has been made 
that the fact of consideration goes merely to the question of whether there is a 
contract and not whether there is a satisfaction of the statute. See 1 Willis- 
ton, Contracts, § 472. Whatever the criticisms, this exception to the statute 
is too well fixed to be dislodged. It has been well held, however, that it be 
strictly confined to cases where the new promissor receives a consideration 
that moves directly and tangibly to himself. Richardson Press v. Albright, 224 
N. Y. 497, 121 N. E. 362; Curtis v. Brown, 5 Cush. 488. 

Taxation — Inheritance Tax — Deduction of Federal Tax before 
Computing State Tax. — An estate was appraised according to the Pennsyl- 
vania Transfer Tax Act which provides that "no deduction whatsoever shall 
be allowed for or on account of any taxes paid on such estate to the Govern- 
ment of the United States ..." (1919 Pa. P. L. 521.) Held, that this provi- 
sion is void as imposing a tax on that which is not subject to the jurisdiction. 
Smith's Estate, 77 Leg. Intell. 776 (Pa.). 

Under state statutes with no specific provision as to the deduction of other 
inheritance taxes New York and Wisconsin do not deduct the federal estate 
tax before computing the state tax. Matter of Sherman, 179 App. Div. 497, 
166 N. Y. Supp. 19, aff'd, 222 N. Y. 540, 118 N. E. 1078; Week's Estate, 169 
Wis. 316, 172 N. W. 732. Under similar statutes the other states allow the 
deduction. People v. Pasfield, 284 111. 450, 120 N. E. 286; State v. Probate 
Court, 139 Minn. 210, 166 N. W. 125. The difference is one of statutory con- 
struction. By the majority view the state statute is said to tax only the right 
of the beneficiaries to receive, and so to exclude the amount of the federal tax 
which cannot pass to them. Corbin v. Townsend, 92 Conn. 501, 103 Atl. 647; 
Roebling's Estate, 89 N. J. Eq. 163, 104 Atl. 295. This reasoning is too plausible. 
It equally requires the deduction of the state tax, an obviously absurd result. 
The real reason is to avoid the injustice and inequalities of duplicate taxation, 
but these do not arise under a federal statute applying throughout the coun- 
try. Whatever the reasons for the different meanings given to similar statutes, 
all these cases do turn on the construction of an ambiguous statute. There is 
no intimation anywhere that a clear statutory provision either way would not 
be valid. The only question is one of state policy in fixing the amount of its 
tax; no question of jurisdiction can arise. Blackstone v. Miller, 188 U. S. 189. 
The Pennsylvania legislature attempted to fix the policy of that state by in- 
serting a clause like that in the federal statute prohibiting deductions for other 
taxes. 1919 Pa. P. L. 521; 40 U. S. Stat, at L. 1096. Both taxes being on 
the transfer, which takes place at death, attach at the same instant. See Knowl- 
ton v. Moore, 178 U. S. 41, 56. The principal case, therefore, seems wholly 
unsupportable. 

Torts — Interference with Business or Occupation — Causing 
Breach of Contract — When Not Actionable. — The plaintiff desired 
to attend the opening night at a theater of which defendant was manager. 
Knowing himself to be persona non grata, to whom a ticket would not be 
sold, he obtained one through a friend, who purchased without revealing 



